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There are times in the law when 
everyone thinks you’re wrong 
but you just can’t shake the 
feeling that you’re right. It is 

a bit jarring, and it can make you (quite 
reasonably) second-guess yourself. But 
you double- and triple-check your facts 
and the law, take a deep breath, and con-
clude, yes, I got this right. 

We respectfully suggest that we are in 
that situation when it comes to whether, 
through the 2015 promulgated opioid 
rules, the Minnesota Department of La-
bor and Industry (MDOLI)—by defining 
medical marijuana that is used consistent 
with Minnesota law as not an “illegal sub-
stance”—made such medical marijuana 
reimbursable through Minnesota work-
ers’ compensation. 

Many attorneys in the workers’ com-
pensation claimant bar, and some work-
ers’ compensation judges, have con-
cluded that MDOLI’s 2015 opioid rules 
authorized workers’ compensation re-
imbursement for medical marijuana.1 
They point solely to Minnesota Rule 
5221.6040, subpart 7a, which defines  “il-
legal substance” as “a drug or other sub-
stance that is illegal under state or federal 
controlled substances law,” but excludes 
from that definition’s scope “a patient’s 
use of medical cannabis permitted under 
Minnesota Statutes, sections 152.22 to 
152.37.” They conclude that, in so de-
fining “illegal substance,” MDOLI was 
approving of courts requiring employers 
and their insurers to pay workers’ com-
pensation benefits to cover such medical 
marijuana.

That conclusion is incorrect. The 
term “illegal substance” that Minn. R. 
5221.6040, subp. 7a defines exists no-
where in the Minnesota Workers’ Com-
pensation Act (WCA).2 It exists in only 
three places in the workers’ compensation 
treatment parameters, all of which appear 
in one rule—Minn. R. 5221.6110—that 
governs long-term use of opioids. The 
gist of “illegal substance” as defined in 
that context means that use of medical 
marijuana consistent with Minnesota law 
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will not disqualify someone from receiv-
ing workers’ compensation benefits for 
opioids—an exception to the general dis-
qualifying effect of using illegal substanc-
es while taking opioids.

Even if MDOLI had intended by that 
rule to authorize reimbursement for medi-
cal marijuana under workers’ compensa-
tion—it did not—such a rule would none-
theless be invalid. It would be beyond 
MDOLI’s rulemaking authority, given that 
possession of medical marijuana generally 
remains a federal crime under the Con-
trolled Substances Act (CSA),3 and be-
cause the Minnesota Legislature—which 
gave MDOLI its rulemaking authority—
cannot require others to aid, abet, or con-
spire in criminal violations of the CSA.

In this article, we will first address the 
federal landscape, under which marijua-
na—even medical marijuana—is illegal 
for any purpose except for federal govern-
ment-approved research. Second, we will 
discuss the impact of Minnesota’s 2014 
medical marijuana amendment. Third, 
we will explain why MDOLI did not in-
tend to—and did not actually—make 
medical marijuana reimbursable through 
the WCA.

Federal background 
Congress enacted the CSA in 1970 

“to conquer drug abuse and to control the 
legitimate and illegitimate traffic in con-
trolled substances.”4 The CSA does so 
by imposing harsh criminal penalties.5 It 
punishes even first-time possession done 
“knowingly or intentionally,” with a po-
tential prison term of one year minus one 
day; a fine of at least $1,000; or both.6

Of particular concern to employ-
ers and workers’ compensation insur-
ers, those penalties are not reserved for 
principal actors. The CSA extends “the 

same penalties as those prescribed for the 
offense” to any person who “conspires to 
commit” the offense, when the offense 
was the conspiracy’s “object.”7 The CSA 
is also subject to the general aiding-and-
abetting statute, under which, whoever 
“aids, abets, counsels, commands, induc-
es or procures [an offense’s] commission, 
is punishable as a principal.”8

“In enacting the CSA, Congress clas-
sified marijuana as a Schedule I drug.”9 
Marijuana has remained on Schedule I, 
notwithstanding seven petitions to the 
Drug Enforcement Agency (DEA)10 to re-
schedule it to a less restrictive schedule.11 
The DEA most recently denied such a 
petition on August 12, 2016.12 The only 
qualifier to marijuana’s Schedule I place-
ment came on December 20, 2018, when 
Congress added the hemp exception 
through the Agriculture Improvement 
Act of 2018 (a.k.a. the 2018 Farm Bill).13 
As amended, CSA Schedule I substances 
include “[t]etrahydrocannabinols, except 
for tetrahydrocannabinols in hemp (as 
defined under section 1639o of title 7).”14

“By classifying marijuana as a Schedule 
I drug, as opposed to listing it on a lesser 
schedule, the manufacture, distribution, 
or possession of marijuana became a 
criminal offense, with the sole exception 
being use of the drug as part of a Food 
and Drug Administration preapproved 
research study.”15 In other words, “there 
is but one express exception, and it is 
available only for Government-approved 
research projects.”16

Federal law prohibits doctors from pre-
scribing medical marijuana.17

For all substances on Schedule I of 
the CSA, Congress expressly found three 
things: (1) “[t]he drug or other substance 
has no currently accepted medical use 
in treatment in the United States”; (2)  

“[t]he drug or other substance has a high 
potential for abuse”; and (3) “[t]here is a 
lack of accepted safety for use of the drug 
or other substance under medical super-
vision.”18 In the DEA’s most recent denial 
of a petition to reschedule marijuana—
the August 12, 2016 denial—the DEA 
expressly found that marijuana “contin-
ues to meet the criteria for schedule I 
control under the CSA.”19

The United States Supreme Court, in 
Oakland Cannabis and Raich, has made 
clear that marijuana’s Schedule I place-
ment leaves no wiggle room for medical 
marijuana. In Oakland Cannabis (2001), 
a cooperative of medical-marijuana dis-
pensaries opened up shop to sell medi-
cal marijuana, consistent with a Cali-
fornia medical-marijuana statute that 
“create[d] an exception to California 
laws prohibiting the possession and culti-
vation of marijuana.”20 

The district court issued an injunc-
tion that enjoined the dispensaries from 
distributing medical marijuana, even for 
medical marijuana that was, according to 
the cooperative, “medically necessary.”21 
“Marijuana is the only drug, according to 
the Cooperative, that can alleviate the 
severe pain and other debilitating symp-
toms of the Cooperative’s patients.”22

The district court concluded that  
“[a]lthough recognizing that ‘human suf-
fering’ could result,... a court’s ‘equitable 
powers [do] not permit it to ignore feder-
al law.’”23 Disagreeing, the Ninth Circuit 
reversed, concluding that the cooperative 
had a legally cognizable medical-necessi-
ty defense that permitted it to distribute 
medical marijuana.24 

The Supreme Court reversed. The 
Court concluded that “a medical neces-
sity exception for marijuana is at odds 
with the terms of the Controlled Sub-
stances Act.”25 The cooperative argued 
that “use of schedule I drugs generally—
whether placed in schedule I by Congress 
or the Attorney General—can be medi-
cally necessary, notwithstanding that 
they have ‘no currently accepted medical 
use.’”26 The Court “decline[d] to parse 
the statute in this manner.”27 “It is clear 
from the text of the Act that Congress 
has made a determination that marijuana 
has no medical benefits worthy of an ex-
ception.”28 “[W]e have no doubt that the 
Controlled Substances Act cannot bear a 
medical necessity defense to distributions 
of marijuana.”29 The Court concluded 
likewise as to “the other prohibitions in 
the Controlled Substances Act.”30

Raich (2005) further closed the door 
on medical marijuana under federal law in 
the context of California’s medical-mari-
juana law, but this time dealing with (seri-
ously ill) users rather than dispensaries.31 
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Two Californians (Raich and Monson) 
suffered from “a variety of serious medical 
conditions,” and used medical marijuana, 
consistent with California law.32 Their 
licensed, board-certified medical provid-
ers concluded that “marijuana is the only 
drug available that provides effective 
treatment.”33 “Raich’s physician believe[d] 
that forgoing cannabis treatments would 
certainly cause Raich excruciating pain 
and could very well prove fatal.”34 

Raich and Monson moved for a prelim-
inary injunction to enjoin enforcement of 
the CSA against them.35 The district court 
denied the motion; the Ninth Circuit re-
versed and ordered the district court to 
enter the injunction.36 The Ninth Circuit 
concluded that the CSA, as applied to 
Raich and Monson, was “an unconstitu-
tional exercise of Congress’s Commerce 
Clause authority.”37 It reasoned that “in-
trastate, noncommercial cultivation and 
possession of cannabis for personal medi-
cal purposes as recommended by a pa-
tient’s physician pursuant to valid Califor-
nia state law” is beyond the CSA’s scope.38

The Supreme Court reversed, con-
cluding that “[t]he CSA is a valid exer-
cise of federal power, even as applied to 
the troubling facts of this case.”39 “[W]e 
have no difficulty concluding that Con-
gress had a rational basis for believing that 
failure to regulate the intrastate manufac-
ture and possession of marijuana would 
leave a gaping hole in the CSA.”40 “[T]he 
mere fact that marijuana—like virtually 
every other controlled substance regu-
lated by the CSA—is used for medicinal 
purposes cannot possibly serve to distin-
guish it from the core activities regulated 
by the CSA.”41 “[L]imiting the activity to 
marijuana possession and cultivation ‘in 
accordance with state law’ cannot serve 
to place respondents’ activities beyond 
congressional reach.”42

Moreover, at least two out-of-state 
courts have concluded that federal aid-
ing-and-abetting liability may arise even 
from an employer’s or insurer’s payment 
of workers’ compensation benefits for 
medical marijuana authorized by state 
medical marijuana law, in Maine (Bour-
goin) and Massachusetts (Wright).43 No 
federal courts or Minnesota appellate 
courts have squarely addressed the issue. 

On November 13, 2019, a Minnesota 
workers’ compensation judge rejected (we 
believe erroneously) the criminal-liability 
concerns of an employer and insurer in 
Musta.44 She appeared to rely solely on a 
temporary budgetary rider (known as the 
Rohrabacher-Farr/Rohrabacher-Blume-
nauer amendment). At the moment, the 
rider (as interpreted by some courts) pro-
hibits the United States Department of 
Justice (DOJ) from using Congressional 

funds made available by the most recent 
appropriations act to prosecute manu-
facturers, dispensers, or users of medical 
marijuana, if compliant with state law.45 
The currently applicable rider was sched-
uled to expire on September 30, 2019, 
but Congress passed stop-gap continuing 
resolutions to extend it and other appro-
priations provisions through November 
21, 2019,46and then again through De-
cember 20, 2019.47

Such temporary riders—although they 
generally have been added to appropria-
tions bills since December 201448—do 
“not provide immunity from prosecution 
for federal marijuana offenses.”49 “The 
federal government can prosecute such 
offenses for up to five years after they 
occur.”50 As the Ninth Circuit pointedly 
observed in McIntosh, “Congress could 
restore funding tomorrow, a year from 
now, or four years from now, and the 
government could then prosecute indi-
viduals who committed offenses while 
the government lacked funding.”51 “The 
Rohrabacher–Farr Amendment... did not 
repeal federal laws criminalizing the pos-
session of marijuana, 21 U.S.C. §844.”52 

Congress appeared likely to include such 
a rider in the appropriations bill for 2020, 
when the authors of this article finalized 
it on December 17, 2019. 

Minnesota background
The THC Therapeutic Research Act 

(THC Act)53 was enacted in 1980.54 
When originally enacted, the THC Act 
did not authorize the use of medical mari-
juana. Rather, the Minnesota Legislature 
authorized that use by amendment in 
2014. Through the 2014 amendment, the 
Legislature created a patient registry pro-
gram, through which qualifying patients 
could apply to the Minnesota Commis-
sioner of the Department of Health for 
authorization to buy medical marijuana,55 
from one of two registered manufacturers 
in Minnesota, LeafLine Labs or Minne-
sota Medical Solutions.56

A central requirement for a successful 
medical-marijuana application is that the 
patient provide a “certification” from his 
health-care provider, stating she has been 
“diagnosed with a qualifying medical con-
dition.”57 The 2014 amendment codified 
nine qualifying conditions: (1) glaucoma; 
(2) HIV and AIDS; (3) Tourette’s syn-
drome; (4) amyotrophic lateral sclerosis; 
(5) seizures, including those characteris-
tic of epilepsy; (6) severe and persistent 
muscle spasms, including those charac-
teristic of multiple sclerosis; (7) inflam-
matory bowel disease, including Crohn’s 
disease; and, with some qualifiers that 
require additional symptoms, (8) cancer 
and (9) terminal illnesses with a probable 

life expectancy of less than one year.58 The 
amendment also gave the Commissioner 
authority to add qualifying conditions.59 
The Commissioner has added seven: 
(1) intractable pain; (2) post-traumatic 
stress disorder; (3) autism; (4) obstruc-
tive sleep apnea; (5) Alzheimer’s Dis-
ease;60 and, most recently—announced 
on December 2, 2019, effective August 
2020—(6) chronic pain and (7) age-re-
lated macular degeneration.61

Worth noting is the way in which 
the 2014 amendment “legalized” medi-
cal marijuana. It did not remove mari-
juana from Schedule I of Minnesota’s 
own controlled-substance statutes and 
rules—marijuana remains there today.62 
Nor did the amendment permit doctors 
to prescribe marijuana; Minnesota doctors 
still cannot legally do so under state law.63 
Notably, shortly after the amendment’s 
approval, the Minnesota Court of Ap-
peals concluded in Thiel that “a defense of 
medical necessity is [still] not available in 
Minnesota for a defendant charged with a 
controlled-substance crime.”64 The court 
cited with approval its Hanson opinion 
(1991), in which it concluded, by placing 
marijuana on Minnesota’s own Schedule I, 
the Legislature “implie[d] a determination 
that marijuana has ‘no currently accepted 
medical use in the United States.’”65

Rather, the Minnesota Legislature “le-
galized” medical marijuana  by codifying 
various back-end protections.66 For ex-
ample, the Legislature made “use or pos-
session of medical cannabis or medical 
cannabis products by a patient enrolled in 
the registry program” “not [a] violation[] 
under” Minnesota’s controlled-substanc-
es statutes in Minnesota Statutes Chap-
ter 152.67 In a similar vein, the Legislature 
essentially immunized State of Minnesota 
personnel from civil and criminal liabil-
ity for their roles in the program, and it 
protected “health care practitioner[s]” 
and Minnesota Department of Health 
personnel from civil or disciplinary penal-
ties based solely on their program partici-
pation.68 In related fashion, the Legisla-
ture guaranteed that nothing in “sections 
152.22 to 152.37” of the THC Act would 
“require medical assistance and Minneso-
taCare to reimburse an enrollee or a pro-
vider for costs associated with the medi-
cal use of cannabis.”69 

The 2014 amendment included 
no such protection for employers or 
their workers’ compensation insurers. 
Nor, however, did it purport to require 
employers or their insurers to reimburse 
employees for medical marijuana, through 
workers’ compensation or otherwise.

The amendment was silent on the issue.
That brings us to the heart of this 

article: Minn. R. 5221.6040, subp. 7a.
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The Minnesota WCA; the 2015 
opioid rules; and the definition of 
“illegal substance” in MDOLI’s rule

A question that Minnesota workers’ 
compensation lawyers and judges have 
been struggling with (in recent and active 
litigation) is whether the general duty to 
pay workers’ compensation benefits im-
posed by the WCA70 extends to require 
employers and their workers’ compensa-
tion insurers to reimburse an employee for 
medical marijuana that she buys and uses 
in a manner compliant with Minnesota 
law (even though it is otherwise federally 
illegal).  Nowhere in the WCA does the 
Legislature mention medical marijuana 
or the THC Act’s 2014 amendment that 
permitted medical marijuana for qualify-
ing conditions.

However, MDOLI mentioned both 
when it promulgated the 2015 opioid rules. 
That caught the attention of a number of 
Minnesota workers’ compensation law-
yers—and at least a few judges. MDOLI 
did so in the newly added definition of “il-
legal substance.” That definition led some 
legal observers to (mistakenly) conclude 
that this was MDOLI approving of employ-
ers and insurers reimbursing an employee 
for her purchase of medical marijuana, as 
long as the employee’s use complied with 
the THC Act’s 2014 amendment.71

In our view, this popularized view can-
not be sustained by the plain text and 
context of Minn. R. 5221.6040, subp. 7a. 
Further, MDOLI itself refuted this view in 
August 2015, shortly after promulgating 
Minn. R. 5221.6040, subp. 7a, effective 
on July 13, 2015.

Minnesota Rule 5221.6040, subpart 
7a, simply defines “illegal substance.” 
Definitions do nothing, apart from the 
terms that they define, when used. The 
rule defines “illegal substance” as “a drug 
or other substance that is illegal under 
state or federal controlled substances 
law,” but excludes from that definition’s 
scope “a patient’s use of medical cannabis 
permitted under Minnesota Statutes, sec-
tions 152.22 to 152.37.” But the term “il-
legal substance” appears nowhere in the 
WCA. Moreover, Subpart 1 of that same 
Rule 5221.6040 (Scope) states that the 
definitions set forth in Rule 5221.6040 
serve to define “[t]he terms used in parts 
5221.6010 to 5221.6600.”

The term “illegal substance” 
appears in only one of those rules: 
Minn. R. 5221.6110—the opioid rule—
which “govern[s] long-term opioid 
medication.”72 Rule 5221.6110 provides 
“detailed substantive and procedural 
requirements that physicians must 
follow in treating workers’ compensation 
patients with opioid pain medications.”73

In the opioid rule, “illegal substance” 
appears three times: in Rule 5221.6110, 
Subparts 4(F), 7(I)(2), and 8(F)(1). 
The gist is that, generally, use of illegal 
substances will disqualify a patient from 
opioids, except if the illegal substance is 
medical marijuana.74

MDOLI explained the matter fully in 
its August 2015 issue of COMPACT, in 
which it refuted the view that the defi-
nition of “illegal substance” in Minn. R. 
5221.6040, subp. 7a, and the opioid rules 
made medical marijuana reimbursable 
through Minnesota workers’ compensa-
tion.75 No pre-2016 issue of COMPACT 
is available through MDOLI’s online ar-
chives.76 Thus we include a screen shot 
from the August 2015 issue, which refut-
ed the erroneous view that the July 2015 
opioid rules made medical marijuana  
reimbursable.

In short, contrary to seemingly popu-
lar belief, the opioid rules are just about 
opioids. They did not, nor did MDOLI 
intend them to, address whether employ-
ers and insurers must reimburse a Minne-
sota-law-compliant employee for medical 
marijuana, where such reimbursement 
(at least arguably) compels the employer 
and insurer to commit federal crimes by 
aiding, abetting, and conspiring to further 
possession of marijuana. 

Whether the WCA compels such 
reimbursement is, at least, an open 
question.77 s
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Rules governing long-term treatment with opioid analgesic medication 
The rules governing long-term treatment with opioid analgesic medication for workers' compensation 
injuries have been adopted. The rules are codified as Minnesota Rules, part 5221.6110, and are available 
at www.revisor.mn.gov/rules/?id=5221.6110. The following are answers to several frequently asked 
questions about the opioid rules.

What is the effective date of the rules?
The rules became effective July 13, 2015. If a health care provider is not in compliance with the rules, 
subpart 9 requires the payer, before denying payment, to send the patient and prescribing health care 
provider a copy of the rules and give the provider at least 30 days to initiate a plan to become compliant. 

Subpart 10 governs application of the rules to patients 
who were already receiving long-term treatment with 
opioids when the rules became effective. That subpart 
requires the prescribing health care provider to comply 
with specific parts of the rules within three months 
after the provider and patient receive written notice of 
the rules from the payer.

Where can I find the model treatment contract between 
the patient and provider described in subpart 7?
The rules require the commissioner to develop a form 
for a model contract that includes the provisions 
specified in subpart 7. If a prescribing health care 

provider uses this model contract, it is deemed to meet the requirements of the rules once completed and 
made a part of the patient’s medical record. However, a health care provider is not required to use the 
commissioner’s model contract. The commissioner may revise the model contract from time to time to 
address new issues or information. The current model contract is available on the Department of Labor 
and Industry website at www.dli.mn.gov/WC/Pdf/opioid_model_contract.pdf.

Do the rules provide that treatment of workers’ compensation injuries with medical cannabis is now 
permitted in Minnesota?
No, a few online articles have made that incorrect statement by misapplying a new definition of "illegal 
substance," which was added in response to public comment about the opioid rules. The definition of 
"illegal substance" was added only for purposes of the opioid rules, where it is used in three 
circumstances: 
 
 1. A provider must determine that the patient is not using illegal substances before initiating a plan  
  for long-term treatment with opioids (Minnesota Rules 5221.6110, subp. 4). 

Workers' compensation rule update:  opioid medications, ICD-10-CM

Rule update, continues ...
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 2. A patient receiving long-term treatment with opioids must agree to abstain from all illegal 
  substances (Minn. R. 5221.6110, subp. 7).

 3. Opioids must be discontinued if urine drug-testing shows the presence of an illegal substance  
  (Minn. R. 5221.6110, subp. 8).

The new definition of "illegal substance" means only that a health care provider is not prohibited from 
prescribing opioids by the above three rules to a patient who is legally using medical cannabis under 
Minnesota Statutes ch. 152. The opioid rules do not address whether treatment with medical cannabis is 
compensable under the workers' compensation law. 

ICD-10-CM rules
The commissioner is required to amend workers' compensation rules to replace references to ICD-9-CM 
codes with equivalent ICD-10 codes when ICD-10 codes are required for federal health care programs. 
The General Equivalence Mappings established by the Centers for Medicare and Medicaid Services (CMS) 
must be used to determine code equivalence (Minn. Stat. § 176.135, subd. 7(b)).

According to CMS, health care providers must use ICD-10 codes for services provided on or after Oct. 1, 
2015. Therefore, the workers' compensation rules will be amended to reflect the ICD-10 codes for 
services provided on or after Oct. 1, 2015. The rules will be adopted using the exempt rule procedures in 
Minn. Stat. § 14.386 (a). The amended rules are expected to be published in the State Register in 
September 2015.

Extensive information about conversion to ICD-10 coding is on the CMS website, available at  
www.cms.gov/Medicare/Coding/ICD10/Medicare-Fee-For-Service-Provider-Resources.html.

Department seeks medical consultant
The Minnesota Department of Labor and Industry (DLI) seeks proposals 
from eligible physicians to serve as its medical consultant through June 
2016, with an annual option to renew for up to four additional years. The 
DLI medical consultant works primarily with:  DLI's Workers' 
Compensation Division, Research and Statistics unit and Minnesota OSHA 
units; the Special Compensation Fund; and the Medical Services Review 
Board. The medical consultant assists DLI in developing, implementing 
and evaluating the effective delivery of workers' compensation benefits, 
the regulation of medical services currently provided to injured workers, 
and the development and monitoring of treatment guidelines.

The request for proposals (RFP) is available on the DLI website at 
www.dli.mn.gov/MedConsultantRFP.pdf. 

Those interested in submitting a proposal must first become a registered 
vendor with the state of Minnesota at http://supplier.swift.state.mn.us. If 
you need assistance obtaining a vendor I.D. or completing the 
registration process, call (651) 201-8100 and choose option 1.

The RFP closes Sept. 15, 2015, at 4 p.m.

Kimber joins ADR unit
Mediator Kenneth Kimber has joined 
the Department of Labor and Industry's 
Alternative Dispute Resolution (ADR) 
unit. He has more than 10 years 
experience as a workers' compensation 
attorney. He obtained his bachelor's 
degree at Colgate University in 
Hamilton, New York, and his juris 
doctor from Washington University 
School of Law in St. Louis, Missouri.

ADR seeks early intervention in workers' 
compensation disputes through 
conference and mediation. It handles 
calls from the workers' compensation 
hotline and responds to questions from 
injured workers, employers, health 
care providers, attorneys and qualified 
rehabilitation consultants. To speak 
with an ADR mediator/arbitrator, call 
(651) 284-5032 or 1-800-342-5354; 
press 3 and then press 1.

Rule update, continued ...

This information below was updated Aug. 28, 2015.

Department of Labor and Industry • 443 Lafayette Road N. • St. Paul, MN  55155 • (651) 284-5005 • 1-800-342-5354 • www.dli.mn.gov

August 2015
FOR WORKERS'  COMPENSATION PROFESSIONALS

(Adjustments to the relative value fee schedule conversion factors and the independent medical examination fees are 
described on page 10.)

Rules governing long-term treatment with opioid analgesic medication 
The rules governing long-term treatment with opioid analgesic medication for workers' compensation 
injuries have been adopted. The rules are codified as Minnesota Rules, part 5221.6110, and are available 
at www.revisor.mn.gov/rules/?id=5221.6110. The following are answers to several frequently asked 
questions about the opioid rules.

What is the effective date of the rules?
The rules became effective July 13, 2015. If a health care provider is not in compliance with the rules, 
subpart 9 requires the payer, before denying payment, to send the patient and prescribing health care 
provider a copy of the rules and give the provider at least 30 days to initiate a plan to become compliant. 

Subpart 10 governs application of the rules to patients 
who were already receiving long-term treatment with 
opioids when the rules became effective. That subpart 
requires the prescribing health care provider to comply 
with specific parts of the rules within three months 
after the provider and patient receive written notice of 
the rules from the payer.

Where can I find the model treatment contract between 
the patient and provider described in subpart 7?
The rules require the commissioner to develop a form 
for a model contract that includes the provisions 
specified in subpart 7. If a prescribing health care 

provider uses this model contract, it is deemed to meet the requirements of the rules once completed and 
made a part of the patient’s medical record. However, a health care provider is not required to use the 
commissioner’s model contract. The commissioner may revise the model contract from time to time to 
address new issues or information. The current model contract is available on the Department of Labor 
and Industry website at www.dli.mn.gov/WC/Pdf/opioid_model_contract.pdf.

Do the rules provide that treatment of workers’ compensation injuries with medical cannabis is now 
permitted in Minnesota?
No, a few online articles have made that incorrect statement by misapplying a new definition of "illegal 
substance," which was added in response to public comment about the opioid rules. The definition of 
"illegal substance" was added only for purposes of the opioid rules, where it is used in three 
circumstances: 
 
 1. A provider must determine that the patient is not using illegal substances before initiating a plan  
  for long-term treatment with opioids (Minnesota Rules 5221.6110, subp. 4). 

Workers' compensation rule update:  opioid medications, ICD-10-CM

Rule update, continues ...
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